FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
OFF ICE OF ADM INISRATIVE LAW JUDGES
2 XYLINE 1th FLOOR
5203 LEESBURG PKE
FALLS CHURCH, VIRGINIA 22041

August 8, 1995

SECRETARY OF LABOR, : ClVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MSHA) , . Docket No. WEST 94-637-M
Petitioner - A C. No. 35-03123-05514
V. :

Cedar Creek Quarry
CEDAR CREEK QUARRI ES, | NC.,

Respondent
SECRETARY OF LABOR, Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MSHA) , . Docket No. WEST 95-306-M

Petiti oner . A C. No. 35-03123-05516 A
V. :
Cedar Creek Quarry
ROBERT G. W ENERT, Enpl oyed by,
CEDAR CREEK QUARRI ES, | NC.,

Respondent
SECRETARY OF LABOR, Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MSHA) , . Docket No. WEST 95-307-M

Petitioner A C. No. 35-03123-05517 A
V. :
Cedar Creek Quarry
DENNI S McCASLI N, Enpl oyed by,
CEDAR CREEK QUARRI ES, | NC.,
Respondent

ORDER DENYINs MOTIONSTO D IS/ ISS
ORDER OF CONSOLDATION
ORDER OF CONT INUA NCE

Before: Judge Hodgdon

These cases are before n e on petitiors for civil pere kty pursiart to Sectiors 105d) ard
110 (c) of the Federal M ire Sifety ard Heakh A ct of 1977, 30 USC. " 815d) ard 820(c).
Resporderts Robert G. W kerert ard Dernnis M cCaslin have n oved to disn iss the petitiors
agairst then . The Secretary opposes the n otiors. Inaddition, the Scretary has n oved to
corsolidate these cases for hearirg and to cortirue the August 8, 1995, hearirg date. The
Resporderts oppose a cortiruance. For the reasors set forth below, the n otiors to disn iss are
denied, the cases are corsoldated for hearirg ard the hearirg s cortirued.



M otiors to D isn iss

The Secretary has filed petitiors seek ing civil peru Kies urder Section 110(c) of the A ct
aga irst W ierert, Presidert of Cedar Creek Quarries, Irc., ard M cCaslin, a foren an en ployed
by Cedar Creek Quarries, Irc., for k row iry ly authorizing, ordering or carryiny out, as officers
or agerts of Cedar Creek Quarries, Irt. severa l viohtiors of the SecretaryS n ardatory hea kh
and safety stardards. The vioktiors are all a lleyed to have occurred on Decen ber 7, 1993.
The Resporderts were offici lly rotified that the Secretary was assessirny sich pers kies on
March 17, 1995. A fter Resporderts stated that the wished to cortest the pers kies, the irstart
petitiors were filed on
May 10, 1995. The Resporderts arjue that the approxm ately 15 n orth tim e period between
the vioktiors ard rotifiation of lebility corstitutes anurreasornble deby which requ ires that
the petitiors be disn issed !

The Resporderts assert that there are four reasors for disn issiry the cases. The first is
the "concept of hches' because the deky resu lked In prejudice to the Resporderts"ability to
deferd then sebves. The Secord s that Section 110 (c) vioktes the equa | protectionard due
process requ iren erts of the Fifth An erdn ert by n ak irg officers, directors or agerts of
corporate operators lable for k row iry vioktiors of the A ct or reju ktiors, but rot agerts of
ronorporate operators. Third, Resporderts n a inta in that ¢ ving individua k "lkess rotice ard
opportu nity for adn inistrative resobition' of vioktiors than operators who are mn edmtely
givena citation or order a ko vioktes the equa I protection ard due process guarartees of the
Fifth An erdn ert. Fire lly, Resporderts corterd that Section 5612001 of the Regu ktiors, 30
CFR. " 5612001, is so vague as to be furdan ertally unkir. Nore of these argun erts is
persuasive.

The "Doctrire of kches' s aneq itable conoept which holds that "reg kect to assert a
right or ckim whidh, taken together with hpse of tm e ard other ciraun stances causirny
prejudice to adverse party, operates as bar in caurt of equity. Bhd § Law Didiorery 875
(6th ed. 1990). Sirce this s rot a court of equ ity, the Resporderts advance that a sm ikr
conoept shou W apply Inthis case. Intheir view, Judge M elid § decision In Kkrd Creek Coal
Co.,, 15 FM SHRC 735 (Apnl 1993), is precedert for such a theory.

Thisargun ert, however, faik for two reasors. First, " Jnurreviewed decision of a
Judge s rot a precedert birdirg upon the Con n ission’ Conn ksionRu ke 72,29 CFR. *
2700.72. Secordly, Judge Melid S decision was based sokely on the failire of the Scretary
to file a petition for assessn ert of pern ky within 45 days of receipt of a tim ely cortest of a
proposed pern Ky assessn ert as requ ired by Conn ission Ru ke 27(a),29 CFR. * 270027(2a)
[rowv Rulke 28,29 CFR. " 270028] Thus, he held that the Secretary had failed to file a
tm ely request for an extersion of tn e to file a petition, Kbhrd Creek at 737, that the

' The Resporverts ako alkge a 31n orth deky fron the tin e the con pary was cited
for the san e type of vioktiors on Ju ly 22, 1992. While the July 22, 1992, vioktiors were
n ertiored In the orders ¢ iven to the con pary on Decen ber 7, 1993, ard n ay have son e
bearirg on the Resporderts ™ lebility urder Section 110(c) for the Decen ber 7 vioktiors, the
Secretary s rot seek iy civil pere kies aga irst the Resporderts urder Sction 110 (c) for the
July 22 vioktiors. Corsequertly, the only pertirert deky for corsideration in correction w ith
the n otion to disn iss s the 15 n orth deky.



Secretary had failed to show "adequate cause" for the hte filiny, id. at 738; ard that the
Resporderts had beenactua lly prejudiced by this kte filirg, . at 739.

Inthe irstart cses, there has been ro vioktion of a statutory deadlire. Judge Melick §
discu ssion of prejudice s ffered by the resporderts as a reu k of the tm e kg between the
vioktiors ard their natification that they were beiry assessed a perw ky urder Sction 110 (¢)
was to demn orstrate that the resporderts had been prejudiced as a resu k of the Secretary§
urtm ely filing urder the nle. K did rot establish that a deby inbring iy a Section 110( )
ase s ftself a ground for disn sssiry such petitiors.

Furthem ore, in these cases the Resporderts have rot shown that they have su ffered
actua l prejudice. The alleged rebility to locate the electriciars who irsta lled ard disn arntled
the electria | equ Ipn ernt In question does rot n ean that there & ro way to deferd agairst the
orders. As the Secretary has poirted out, there are other n ears of deferse, such as findiny
equ ipn ert w ith the sam e specifiatiors, usiry testim ory fron the equ ipn ert n arufactu rer or
usirg wiring dmgran s ard draw irgs fu mished by the n arufactu rer.

Next, Resporderts have rot been denied equa I protection or due process urder the Fifth
Anerdnert. At last two federal cirai its, as well as the Con n ission, have held that Sction
110 (c) s rot a deni I of equa I protection. U.S. v. Jores,

735 F2d 785 (4th Cir. 1984), cert. denied, 469 U.S 918 (1984); Richardson v. Sc. of
Labor, 689 F2d 632 (6th Cir. 1982), cert. denied, 461 U S 928 (1983).

Nor does the fact that the orders were mn editely served on the n ire operator but the
Resporderts were rot rotified of their lability urtil 15 n orths kter viokte due process or
equa I protection.  Irterestiry by, the orders In this case were served on M r. M cCaslin, so he did
have rotice of the vioktiors even if he did rot krow at the tim e that he n ght be corsidered
persore lly leble. Sin ikrly, Mr. W ilerert, as presidert of the con pary, n ust have becon e
aware of the orders shortly after their isie. Inaddition, on A pril 6, 1994, ard shortly
therea fter, both resporderts were interviewed by the specia | investigator ard shou K have been
aware at that tm e of their potertia I Irbility.

Fire lly, the regu Btion i rot vold for vagueress. Section 5612001, 30 CFR. *
5612001, provides that "[c]wra its sha Il be protected aga irst excessive overload by fuses or
ciral it breakers of the correct type and apacity. The fact that "correct type ard apacity" is
rot defined does rot n ean that the reyu ktion 5 vague since it is clear fron the regu htion
that fuses ard ciral it breakers of the correct type ard apacity are those which protect aga inst
excessive overload.

Furthem ore, even if this were rot apparert, the Con n ission has held that broadly
worded regu ktiors n ust be evabated "in
Iyht of what a Teasorably prudert person, fan ilier with the n iniry idustry ard the
protective purpose of the stardard, wou b have provided in order to n eet the protection
inerded by the
stardard.” Heal Cen ert Co.,, 12 FM SHRC 2409, 2415 (Noven ber 1990)(citatiors on itted).
Therefore, at the very least, this wou d be a n atter of proof at the heariry.
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Haviry corsidered the cortertiors of the parties as set forth in their briefs, the
Resporderts™n otiors to disn iss are DENIED . That beiry the case, Docket Nos. WEST 95
306-M ard
WEST 95307-M are CONSOLIDA TED for hearirg with Docket No.

WEST 94-637-M.

M otion for Cortirnuance

Hearing In Docket No. WEST 94-637-M s presertly schedu lked for August 8, 1995, in
New port, Oregon. The Secretary has requested that the hearirg be cortirued because his two
mainwitresses have n edia I problen s which wou K prevert then fron beiry presert to testify
onAugust 8. Citiry the passage of tm e set out in the n otiors to disn s, the Resporderts
oppose the cortiruance.

While Ian sersitive to the Resporderts ®concerms, the debys In these cases have rot
been irordirete, or as ndiated above, of a rture to justify the extren e ren edy of disn 152 .
Inaddition, the request for cortiniance by the Secretary s due to cirain stances beyord his
ard his witresses cortrol. Nor is the request for a three n orth cortirua nce excesive in view
of the fact that ore of the witresses has just had openheart surgery. Therefore, Iwill grart
the cortirua nce.

A ccord iy ly, the n otion for cortiruance is GRA NTED. The hearirg in the above-
aptiored cases s CONT INUED urtil
Noven ber 14, 1995, at 900 AM, In Newport, Oregon. A specific heariry site will be
desyyrated Ina subsequert order.

Inpreparation for the hearirg, the parties are directed to con plete the follow iy on or
before Noven ber 3, 1995:
(2 atten pt to stipu kte as to all relevart n atters that are rot insubstarti 1 dispute; (2)
exchanje written staten ents of the issues as they see then ; (3) excharye Iists of exhibits ard, at
the request of a party, produce exhibits for irspection ard copyiry; (4) stipu kte as to those
exhibits which nay be adn itted In evidence without objection, ard as to others idiate
whether the exhibit is accepted as authertic ard (5) except for the SecretaryS n irer w itresses,
excharye witress Ists with a
sum m ary of the testim ory expected fron each witress (cou reel for the Scretary sha ll fi mish
the ram es ard expected testim ory of n irer witresses on Noven ber 10).

The parties are further ORDERED to file with the judge, so that it s received on or
before Noven ber 10, 1995, a prelim irery staten ert settiry forth: (1) the parties™staten ert of
the ssues, (b) lists of exhibits ard witresses with a sum n ary of the expected testim ory for each
witress, ard (c) ary stipu ktiors.

The parties shou bl n ark their exhibits, in the order that they expect to offer then ,



before the heariry. The SecretaryS exhibits shou kd be narked "GovI. Ex 1' et seq. ard the
resporderts "exhibits shou kd be marked "Resp. Ex A" et seq. If both parties wish to offer the
san e exhibit, it nay be narked as a joint exhibit. Bdibits corsistiry of n ore than ore page
shou K have the pages run bered.

T.Todd Hodgdon
Adn instrative Law Judge
(703) 756-4570

D istribu tion:

Matthew L Vadrel, Esq., Office of the Slicitor, US. Departn ert of Labor, 1111 Third A verue,
Site 945, Sattle, WA 98101 (Certified Mail)

Kurt Carsters, Bsq., P.O. Box 1730, Newport, OR 97365 (Certified M ail)
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